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MEMORANDUM 

To: Mayfield Village Council      

From:  Mayfield Village Law Department  

CC: Diane Wolgamuth 

Date: January 10, 2020 

Re:  Appeal of Board of Appeals Decision to Mayfield Village Council   

 

The Board of Appeals (“BOA”) hears appeals for exception to, and variance in, the 

application of resolutions, ordinances, regulations, building codes, measures and orders of 

administrative officials or agencies governing zoning and building in the Village. Art. V. Section 

12 of the Mayfield Village Charter provides, “All decisions of the Board of Appeals shall be 

appealable by any interested person or entity to the Village Council. Council may review the 

minutes or records, or have a rehearing, at its discretion, and may affirm, modify, or reverse a 

decision of the Board of Appeals by a two-thirds vote of all members elected.” Further, M.V.C.O. 

Section 1105.02(d) provides, “After the Board has rendered a decision in a particular case, any 

interested party may appeal the decision of the Board to Council within ten days of receiving notice 

of such decision, or approval of the minutes at which such action was determined, whichever is 

earlier. Council may review the transcript and minutes of the Board hearing, or have a rehearing 

in front of Council, and may affirm the decision of the Board of Appeals, or, with a two-thirds 

majority vote, modify or reverse a decision.” 

On December 17th, 2019 the Board of Appeals considered the application of Mr. Previte 

for a 9’ side yard setback variance from Section 1181.07(a) to allow for a Storage Enclosure. Mr. 

Previte installed the Storage Enclosure prior to seeking a variance to allow for its construction. 

The Board of Appeals denied Mr. Previte’s variance request. Subsequently, Mr. Previte filed a 

timely appeal to the Mayfield Village Council regarding this denial.  

Included in your packets are the minutes from the December 17th BOA meeting and the 

records regarding the variance application of Mr. Previte that was presented to the BOA. Pursuant 

to the Mayfield Village Charter and Ordinances referenced above, Council should review these 

materials prior to the next Council meeting on January 21, 2020. Although Council has the 

authority to render a decision based only on their review of the enclosed materials, you have the 

discretion to provide Mr. Previt the opportunity to present at the Council meeting and hear a report 
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from the Village Building Commissioner regarding this matter. This can be done at the January 

21, 2020 Council meeting or if Council would like more time to the review the enclosed materials 

before reaching a decision a hearing can be scheduled at a later date. However, Mr. Previte will 

need to be notified in order to be prepared to present.  

For some background on how the BOA makes a decision, M.V.C.O Section 1105.02(e) 

provides, “The Board may not grant a variance or exception to the zoning regulations or building 

codes, unless the applicant has shown that the literal application of the provisions of the zoning 

codes or building code would result in practical difficulties as a result of some peculiar or unique 

condition or circumstance pertaining to the zoning lot in question.” In order to determine whether 

a practical difficulty exists the BOA applies the Duncan Factors set for in Duncan v. Middlefield, 

23 Ohio St. 3d 83. These factors include, but are not limited to: (1) whether the property in question 

will yield a reasonable return or whether there can be any beneficial use of the property without 

the variance; (2) whether the variance is substantial; (3) whether the essential character of the 

neighborhood would be substantially  altered or whether adjoining properties would suffer a 

substantial detriment as a result of the variance; (4) whether the variance would adversely affect 

the delivery of governmental services ( e.g., water, sewer, garbage); (5) whether the property 

owner purchased the property with knowledge of the zoning restriction; (6) whether the property 

owner's predicament feasibly can be obviated through some method other than a variance; (7) 

whether the spirit and intent behind the zoning requirement would be observed and substantial 

justice done by granting the variance. Further, “No single factor controls; rather a variance may be 

granted even if some factors weigh in favor of a landowner or are inconclusive.” Duncan v. 

Middlefield, 23 Ohio St. 3d 83.  

Council should use the Duncan Factors as helpful guidance in determining whether to 

affirm, modify, or reverse a decision of the BOA. 
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