
MEMORANDUM 

 

 

TO:  Mayor Rinker and Council   

    

FROM: Ted Esborn   

 

RE: Freedonia Incentive Grant Agreement 

 

DATE:  November 13, 2015_________________________________________ 

  

  

  Attached is the finalized version of our incentive grant agreement with Freedonia, 

which has been reviewed by both Freedonia and our Law Department. In August, 

Council passed legislation authorizing the mayor to execute an incentive grant agreement 

with Freedonia. Subsequently, Freedonia suggested revisions to the agreement that took 

the agreement outside of what Council had authorized. Since then, we have negotiated 

with Freedonia to address their concerns while bringing the agreement back within the 

spirit of what Council authorized.  

 

 The attached is a redline version that shows these most recent changes. Unless 

Council would prefer to re-vote authorization to execute the agreement, we will move 

forward and execute with Freedonia.  
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ECONOMIC DEVELOPMENT INCENTIVE AGREEMENT 

 

 This Economic Development Incentive Agreement (“Agreement”) is entered into 

between Mayfield Village, Ohio, a chartered political subdivision of the State of Ohio having an 

address of 6622 Wilson Mills Road, Mayfield Village, Ohio 44143 (the “Village”), the Mayfield 

Community Improvement Corporation, an Ohio not-for-profit corporation established as an 

agency of the Village as permitted by law and having an address of 6621 Wilson Mills Road, 

Mayfield Village, Ohio 44143 (“MCIC”), and The Freedonia Group, Incorporated, an Ohio for-

profit corporation having an address of 767 Beta Drive, Mayfield Village, Ohio 44143 

(“Company”).  The Village, MCIC, and the Company are collectively referred to as the 

“Parties.” 

 

PREAMBLE 

 

 WHEREAS, the promotion of economic development, including the retention of 

businesses operating in the Village, has been and continues to be a significant goal of the 

Village; and 

 

 WHEREAS, to accomplish this goal, the Village and the MCIC have created an 

Economic Development Incentive Program (“Program”); and 

 

 WHEREAS, the MCIC was first incorporated in December 1983, and continues in 

existence as an Ohio not-for-profit corporation, known as a community improvement 

corporation, under Title XVII, Chapters 1724 and 1702 of the Ohio Revised Code formed for the 

purpose of advancing, encouraging, and promoting the industrial, economic, commercial, and 

civic development of the Village; and 

 

 WHEREAS, the MCIC acts as the designated agency and instrumentality of the Village 

for the purpose of industrial, commercial, distribution and research development in the Village 

pursuant to Ohio Revised Code Section 1724.10; and 

 

 WHEREAS, the Company is a producer of market research publications widely used by 

many of the largest companies in the United States, and has been operating at 767 Beta Drive 

since 1998, and represents that it is unlikely to remain in the Village without any financial 

assistance from the Village; and 

 

 WHEREAS, the Company represents that with the provision of financial assistance 

under this Agreement, it is more likely to remain in the Village and will expand into 15,000 

square feet from their current 12,800, resulting in the retention of approximately 89 employees 

generating approximately $90,000.00 in annual income tax revenue for the Village; and 

 

WHEREAS, the Village and the MCIC enter into this Agreement with the Company 

based on the Company’s representations concerning job retention and annual income tax revenue 

generated by the Company; and 
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WHEREAS, the Company is relying on a grant as provided hereunder to evaluate the 

overall cost of tenancy in choosing a location to operate its business; and 

 

 WHEREAS, the MCIC, in its role as the designated agency for the Village, will be the 

administrator of any grant provided by this Agreement, including an annual review and 

assessment of the Company’s compliance with the terms of this Agreement; and 

 

 NOW, THEREFORE, in consideration of the mutual agreements contained herein, the 

Parties hereby agree as follows: 

 

SECTION I – TERM OF AGREEMENT 
 

This Agreement shall commence on January 1, 2016 (“Effective Date”) and terminate on 

April 2, 2021 (the “Agreement Term”).  Grant payments shall be calculated based on the 

Company’s performance during the five (5) calendar years from January 1, 2016 to December 

31, 2020 (“Term”).  This Agreement shall not prevent the Company from submitting an 

application to the Village for an additional grant after the expiration of the Term of this 

Agreement. 

 

 The Village and MCIC may terminate this Agreement upon a breach of the Company’s 

responsibilities set forth in Section II.  However, in the case of a failure by the Company to 

generate the minimum income tax revenue contemplated in Section II, the Village and MCIC 

may not pursue remedies for the Company’s default under this Agreement until after the 

Agreement Term expires or after this Agreement terminates as otherwise provided herein, except 

as set forth in Section V.2. of this Agreement. 

 

 The Company may terminate this Agreement upon a breach of the Village’s 

responsibilities set forth in Section III, or upon a breach of the Company’s own responsibilities 

set forth in Section II.3. or Section II.4.  Termination by a party is effective by providing the 

other parties no less than 60 days written notice of termination.  Termination of this Agreement 

upon proper notice shall not otherwise constitute a breach of the Agreement by either party. 

 

SECTION II – RESPONSIBILITIES OF THE COMPANY 

 

 The Company agrees that it shall be responsible for and comply with the following: 

 

1. The Company shall take all necessary and proper corporate action required to 

  enter into this Agreement; 

 

2. The Company shall not change its use of the property in a way that fails to  

 conform to the Village’s Ordinances or other law;  

 

3. The Company shall not close or otherwise cease operations in the Village;  
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 4.  For each calendar year of the Term of this Agreement, the Company shall 

generate a minimum income tax revenue of $90,551.19, such amount being equal 

to 100% of the income tax revenue generated by the Company in 2014 (“MITR”); 

 

 5. The Company shall inform the MCIC as soon as it becomes aware of any inability 

  of the Company to generate the requisite MITR for any calendar year of the Term 

 of this Agreement; 

 

 6. The Company shall utilize any grant provided under this Agreement only for  

  lawful purposes that promote the development and economic viability of the 

  Company and its operations in the Village; 

 

7. The Company shall and does acknowledge that this Agreement does not create or 

act as an extension of credit to the Company by either the Village or the MCIC, 

and that this Agreement does not delegate governmental powers to the Company.  

The Company further acknowledges that this Agreement does not create a lien on 

the Village’s or the MCIC’s money, property or other assets, and that this 

Agreement does not restrict any future right of action by the legislative authority 

of the Village as may be prohibited by law; 

 

 8. The Company shall and does acknowledge that it is a corporation duly authorized 

to do business in the State of Ohio, that it has the power and authority to enter into 

and perform under this Agreement; 

 

9. The Company will cooperate with and provide any reasonable assistance, but not 

financial assistance, requested by the Village and the MCIC if this Agreement is 

challenged or threatened to be challenged;  

 

SECTION III – RESPONSIBILITIES OF THE VILLAGE 

 

 The Village agrees to provide a grant to the Company for the scope and purpose set forth 

in this Agreement (“Grant”).  The Grant shall consist of one (1) payment to be made to the 

Company on or prior to April 1 following each year of the Term, for a total of five (5) payments 

under this Agreement.  The amount of each payment will be 30% of the income tax revenue 

actually generated by the Company in the preceding year.  Each payment will be made out of the 

Mayfield Community Improvement Corporation Fund maintained by the Village.   

 

Each Grant payment shall be distributed in the form of a check issued by the Village 

Director of Finance to the Company and shall be made payable to the Company.   

 

SECTION IV – RESPONSIBILITIES OF THE MCIC 

 

 The MCIC shall act in its capacity as the designated agency of the Village and shall 

administer the terms of this Agreement.  In administering the terms of this Agreement the MCIC 

shall, among other things, receive, review and issue a recommendation to the Village where 

appropriate concerning any notice or other document received from the Company.  The MCIC 
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shall also forward any required notices or information to the Company, including any 

information received by the Village or the MCIC from RITA concerning the Company.   

 

 In addition, at the beginning of each year following a calendar year in the Term, the 

MCIC shall perform an annual review and assessment of the Company’s compliance with the 

terms of this Agreement.  Such annual review shall include a review and determination of 

whether the Company has generated the requisite MITR for the preceding calendar year of the 

Term.  Upon completion of such annual review, the MCIC shall issue a notice of its 

determination to the Village and the Company. 

 

 Within sixty (60) days of a default or a termination of this Agreement, the MCIC shall 

perform a review and assessment of the Company’s compliance with the terms of this Agreement 

and provide the Village with a report setting forth the total amount of any deficiency as 

calculated by Section V of this Agreement. 

 

SECTION V – DEFAULTS AND REMEDIES 

 

 1. If the Company defaults in the performance of its obligations under this 

Agreement, the Village and/or the MCIC shall serve written notice of such default on the 

Company and demand the default be cured.  Except for a failure by the Company to generate the 

MITR for a calendar year of the Term, if any such default continues for a period of sixty (60) or 

more days after the Company receives written notice of such default, then the Village and MCIC 

shall have the right to pursue rights and remedies as are set forth in this Agreement and as may 

otherwise be available in law.   

 

 2. During the Term, in the event the Company fails to generate the MITR for a 

calendar year of the Term, the Village and MCIC shall have the right, but not the obligation, to 

reduce the subsequent annual payment by the amount the Company’s actual income tax revenue 

generated in that prior calendar year falls below the MITR. 

 

 3. Upon expiration of the Agreement Term, among any other remedies allowed by 

law, the Village and the MCIC shall have the right, but not the obligation, to require the 

Company to refund the Grant received by the Company in an amount equal to the deficiency 

between the income tax revenue actually generated for the Term and five times the MITR.  In the 

event this Agreement terminates prior to the expiration of the Term, the Village shall have the 

right, but not the obligation, to require the Company to refund the Grant in an amount equal to 

the deficiency between the MITR actually generated for the full calendar years which have 

elapsed and the requisite aggregate MITR to be generated for such period, with the 

understanding the Company would not be entitled to any grant payment for the year in which the 

Agreement is terminated.  Any such refunds shall take into account any reduction made to a 

payment under Section V.2. of this Agreement.  Within sixty (60) days of such demand, the 

Company shall forward such amount to the Village.  In no event shall the liability of the 

Company under this Agreement exceed the amount of the Grant actually received by the 

Company pursuant to this Agreement.  
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 4. If the Village or MCIC defaults in the performance of their respective obligations 

under this Agreement, the Company shall serve written notice of such default and demand the 

default be cured.  If any such default continues for a period of sixty (60) or more days after the 

Company gives the Village and MCIC written notice of such default, then the Company will 

have the right to pursue rights and remedies as are available in law.  

 

SECTION VI – LIABILITY OF OFFICERS AND AGENTS 

 

 This Agreement is not intended to subject any official, officer, agent, or employee of the 

Village, the MCIC, or the Company to personal liability or accountability by reason of the 

execution or performance of this Agreement.   

 

SECTION VII – NON-ASSIGNMENT 

 

 The Company shall not pledge, mortgage, grant a security interest in, assign, or 

collaterally assign this Agreement, or any rights, privileges, or claims under this Agreement, to 

any person or entity, except in the case of an entity purchasing substantially all of the assets of 

the Company where said entity continues the Company’s same operations in the same location, 

in which case the rights under this Agreement may be assigned to said entity. 

 

SECTION VIII – REOPENER PROVISION. 

 

 In the event that the Company fails to generate the requisite MITR for any year of the 

Term of this Agreement, the Village and the MCIC may elect to consult with the Company on 

potential appropriate restructuring of the Grant, provided that such adjustment does not increase 

the grant to which the Company would otherwise be entitled. 

 

 

SECTION IX – BINDING EFFECT 

 

 Upon execution, this Agreement shall be binding upon, and shall inure to the benefit of 

the Parties and the respective successors and assigns of each. The Parties hereto represent and 

warrant that they have full authority to execute this Agreement on behalf of the party for which 

they execute.   

 

SECTION X – FOREBEARANCE NOT A WAIVER 

 

 No act of forbearance or failure of the Parties to insist on the prompt performance of any 

obligations under this Agreement, either express or implied, shall be construed as a waiver by the 

of any rights of the Parties under this Agreement or applicable law.  Notwithstanding the 

foregoing, any and all claims by a party under this Agreement must be asserted no later than 

April 1, 2022, unless otherwise agreed to in writing by the Parties. 
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SECTION XI – SURVIVAL 

 

 Any provision of this Agreement which, by its nature, is intended to survive the 

expiration or other termination of this Agreement shall so survive. 

 

SECTION XII – SEVERABILITY 

 

 Whenever possible, each provision of this Agreement shall be interpreted in such manner 

as to be effective and valid under applicable law, but if any provision of this Agreement is held 

to be prohibited by or invalid under applicable law, such provision shall be ineffective only to 

the extent of such prohibition or invalidity, without invalidating the remainder of the provisions 

of this Agreement. 

 

SECTION XIII – GOVERNING LAW 

 

This Agreement shall be governed by the laws of the State of Ohio as to all matters 

including, but not limited to, its validity, construction, effect and performance. 

 

SECTION XIV – FORUM & JURISDICTION 

 

The Parties submit to the non-exclusive jurisdiction of any federal or state court sitting in 

Cuyahoga County, Ohio, in any action or proceeding arising out of or related to this Agreement.  

Nothing in this Agreement shall limit the right of the Village or the MCIC to bring any action or 

proceedings in the courts of any other jurisdiction.  Any actions or proceedings by the Company 

against the Village or the MCIC involving, directly or indirectly, any matter in any way arising 

out of or related to this Agreement shall be brought only in a court in Cuyahoga County, Ohio.  

 

SECTION XV – ENTIRE AGREEMENT. 

 

 This Agreement constitutes the entire agreement of the Parties concerning the subject 

matter hereof and supersedes all prior and contemporaneous agreements, representations, 

understandings and arrangements concerning such subject matter. 

 

SECTION XVI – MODIFICATION. 

 

 By the mutual consent of the Parties, this Agreement may be modified whenever such 

modifications are deemed necessary.  Any such modifications to this Agreement shall be by 

written amendment signed by the Parties.  

 

SECTION XVII – NOTICES 

 

 All notices that may be proper or necessary to be served shall be in writing and sent by 

regular U.S. mail, postage prepaid, or certified mail, return receipt requested, to the following 

addresses, or to such other address as either party may designate in writing for such purpose: 
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If to the Company, to:    With a copy to 

 

Jeff Weiss, CEO    Harold Maxfield  

The Freedonia Group, Inc.   Cavitch, Familo & Durkin 

767 Beta Drive    1300 East 9th Street, 20th Floor 

Mayfield Village, OH  44143   Cleveland, OH  44114 

If to the Village and the MCIC, to:   With a copy to: 

 

Ted Esborn     Joseph W. Diemert, Jr. 

Economic Development Director  Mayfield Village Law Director  

6622 Wilson Mills     1360 S.O.M. Center Road 

Mayfield Village, OH  44143   Mayfield Heights, OH  44124 

 

 Any such notice properly served shall be effective on the date actually received. 

 

 

SECTION XVIII – EXECUTION. 

  

 This Agreement may be executed in any number of counterparts, all of which together 

shall be considered a single instrument. 

 

– Remainder of page intentionally left blank – 
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IN WITNESS WHEREOF, the Village, the MCIC, and the Company have hereunto caused this 

Agreement to be executed by their duly authorized representatives on this _____ day of August, 

2015. 

 

      On behalf of the Company: 

 

 

______________________________________  _________________________ 

Company Officer’s Signature    Date 

 

 

______________________________________ 

Name and Title (Print) 

 

 

 

On behalf of the Village: 

 

 

______________________________________  __________________________ 

Bruce G. Rinker, Mayor     Date 

Mayfield Village, Ohio 

 

 

______________________________________  __________________________ 

Thomas J. Marrie, Council President   Date 

Mayfield Village, Ohio 

 

 

      On behalf of the MCIC: 

 

______________________________________  __________________________ 

Lillian Mills, President     Date 

      Mayfield Community Improvement Corporation 

 

 

Approved as to legal form: 

 

 

       

Joseph W. Diemert, Jr. 

Mayfield Village Director of Law 
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